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Meaning of "Res Ipsa Loquitur"

Literally, "a thing that speaks for itself." Inrtdaw, the doctrine which holds a defendant guoity
negligence without an actual showing that he onves® negligent. Its use is limited in theory to
cases in which the cause of the plaintiff's injwas entirely under the control of the defendant, an
the injury presumably could have been caused opnlydgligence.

Historic Roots of the Res Ipsa Loquitur "presumption".

Historic English case: Byrnev. Boadle, Court of Exchequer, 1863. 2 H. & C. 722, 159 Eng.Re
299

A barrel of flour falls on Plaintiff's head as he w&down street. Plaintiff has no other evidence
except that barrels do not fall out of windows withnegligence. Undeesipsa loquitur, Plaintiff
has enough evidence to show negligence on theptre owner of the store who also was in
control of the barrels.

The first prerequisite for invocation of the dog#iof res ipsa loquitur, and the inference of
negligence it permits, is that the injury-causingré be of a kind that ordinarily does not occur in
the absence of negligence.

First Reported Case Applying "Res Ipsa Loquitur" as an Evidentiary Inference in Family
Court Child Protective Proceeding

In the Matter of S
Family Court of New York, Kings County
46 Misc. 2d 161; 259 N.Y.S.2d 164; 1965 N.Y. Misc. LEXIS 1929

May 10, 1965

OPINION BY: JUDGE HAROLD FELIX

In respect to the reserved decision on respondeaison to dismiss the neglect petition at the
end of the petitioner's case affecting child Freddnd after discharge from the petition of theepth
named children therein: This article 3 proceedifgnjily Ct. Act] was initiated undoubtedly by a
consensus of view, medical and social agency,ttieathild Freddie, only a month old, presented a
case of a battered child syndrome. Proof of abysa jparent or parents is difficult because such
actions ordinarily occur in the privacy of the homihout outside witnesses. Objective study of
the problem of the battered child which has becaméncreasingly critical one, has pointed up a
number of propositions, among them, that usuallig ibnly one child in the family who is the
victim; that parents tend to protect each otherrastst outside inquiry and interference and that t
adult who has injured a child tends to repeat swtion and suffers no remorse for his conduct.

Therefore in this type of proceeding affecting a bidered child syndrome, | am borrowing
from the evidentiary law of negligence the principé of "res ipsa loquitur” and accepting the
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proposition that the condition of the child speakdor itself, thus permitting an inference of
neglect to be drawn from proof of the child's age r@d condition, and that the latter is such as
in the ordinary course of things does not happen ithe parent who has the responsibility and
control of an infant is protective and nonabusive. And without satisfactory explanation |
would be constrained to make a finding of fact of eglect on the part of a parent or parents
and thus afford the court the opportunity to inquire into any mental, physical or emotional
inadequacies of the parents and/or to enlist any gidance or counseling the parents might
need. This is the court's responsibility to the dhd.

| find therefore that a prima facie case has beademout by the petitioner and deny the
respondents' motion to dismiss.

The New York State Legislature Adopts Res Ipsa Lagjitur as an Evidentiary Rule in Child
Protective Proceedings

FCA 8§ 1046. Evidence
(a) In any hearing under this article and article en-A of this act:

(i) proof of injuries sustained by a child or ofthe condition of a child of such a nature as
would ordinarily not be sustained or exist except ¥ reason of the acts or omissions of the
parent or other person responsible for the care aduch child shall be prima facie evidence of
child abuse or neglect, as the case may be, of {h@rent or other person legally responsible;

The Lead Res Ipsa Case in Child Protective Proceeads in New York.

The full text of the New York Court of AppealsMatter of Phillip M . case

Matter of Phillip M . 82 NY2d 238, 604 NYS2d 40 (193)
OPINION BY: Simons, J.

Family Court has found respondent parents resplenfib the sexual abuse of two of the five
children living in their home. Accordingly, it oeded all five children placed under the supervision
of the Child Welfare Administration (CWA) of the tg®ner Department of the Social Services for
a period of 12 months. Petitioner establishedcése by presenting evidence that respondents
"allowed" two of the children, while under theirreato contract chlamydia, a sexually transmitted
disease. The issue presented is whether resporstrgfactorily rebutted petitioner's prima facie
case that they were legally answerable for thelo#ril's condition. I.

Respondents are the parents of four children,
Philip, 15; Jacob, 12, Brandon, 8, and Belit,5

The children lived with respondents in a thredrbem home which the parents have
maintained for the last several years.

Angel, age 9, a nephew of the mother, also liveti tiem.
In 1989, at the request of petitioner, respondertdk Angel's sister and brothers,
Cathy, Wilfredo and Alfredo, into their home. (latemoved)
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During April or May of 1990, Belit's mother obsedvélfredo, then six years old, lying on top
of Belit. Both were naked below the waist. Asault she insisted that petitioner remove Alfredo,
Wilfredo and Cathy. Seven months later she obsleavdischarge from Belit's vagina and sought
medical treatment for her and advice from a coma$iolt center. As a result, the incident was
reported to petitioner and in April 1991, followir@n investigation, petitioner instituted this
proceeding charging respondents with sexual aliRet@ioner alleged that while in the sole care of
respondents Belit had been vaginally penetratechantiymen broken and that Philip, Brandon and
Belit had tested positive for chlamydia.

At a fact-finding hearing before Family Court, piether presented two witnesses, Mr. Mendez,
a social worker employed by the CWA, and Ms. Hamjsa pediatric nurse practitioner at
Montefiore Medical Center. Mr. Mendez testifiectthe could learn little about how the disease
was contracted during his investigation of the fgmRespondents denied any knowledge of sexual
abuse and although Belit eventually told him tHa¢ sad been touched in the vagina by a "little
kid" in a park near her home, the children gave harexplanation of how the abuse had occurred.
The CWA requested respondents to have all the refmiltested for sexually transmitted disease.
Belit was tested by Ms. Harrison at Montefiore MediCenter in December 1990 and the four boys
were tested several weeks later. Ms. Harrisonraste appointments to test Alfredo, Wilfredo and
Cathy. They were living with their grandmotherthé time, however, and respondents did not
produce them for testing.

Ms. Harrison testified that the initial physicalaemination of Belit revealed that Belit's hymen
was irregular and bled when touched. Tests donedhg showed that Belit was infected with
chlamydia in her vagina. Ms. Harrison testifiedttBelit told her she had been "bad touched", but
would not identify the incident or the person wbadhed her. Respondents were provided with a
prescription for Belit, and at a February 15, 196llow-up examination, she tested negative for
chlamydia.

Ms. Harrison also examined the four boys. Brandma Philip both tested positive for
chlamydia in their rectal area but neither offeety explanation for the source of their [*242]
infections. The test results for Jacob and Angeleweegative. Ms. Harrison concluded that Belit
and Brandon had been the victims of sexual abugemiade no determination about Philip. He
may have been a victim she said but, because oftid3] age, he also could have acquired the
disease through consensual sexual activity.

Both parents testified. They admitted that theynal were responsible for the care of the
children but, other than conjecture, offered nolaxation for how Belit had been injured or how
the children had become infected. They also testithat they did not believe the positive test
results for Brandon and Philip. Indeed, becausg tid not believe them, they had not given either
Brandon or Philip the medication Ms. Harrison présd for the boys. Nor did they take either
boy to a scheduled follow-up examination at MomtefiMedical Center. Instead, in March 1991,
some two months after the initial examination, cegfents had Philip and Brandon retested for
chlamydia at another hospital. On the second exation the boys tested negative. Respondents
offered no explanation for not believing the earpesitive test results or the possible sourcénef t
disease. They simply maintained that the earlist tesults were incorrect. Respondents did not
have themselves tested for chlamydia until Marath April of 1991.

The record contains some evidence of a possiblecador Belit's injury. There were the
accounts of Belit and her mother of the incidenthi@ park in which, as Belit said, an unidentified

3



boy touched her vagina or, as her mother testdidtie hearing, touched Belit outside her clothing.
There was also evidence of Belit's contact withreddb after he came to live with respondent in
October 1989. Alfredo's sister, Cathy, told Mr. idez that during the time they lived with
respondents she saw Alfredo touching Belit on twoasions, once in the living room and once in
the bedroom. One of these was the incident Betigther observed in April of 1990, when she saw
Alfredo lying on top of Belit. Alfredo admitted telr. Mendez that he had touched Belit's vagina
with his hand once when Cathy was present and Mmdéz confirmed that Department records
indicated that Alfredo had been sexually abusedenihi a foster home and that while living with
respondents he apparently had asked both BeliCatiay to have sex with him.

The children's mother testified that she had Wilére Alfredo and Cathy moved to their
grandmother's home immediately after witnessimggibhcident between Belit and Alfredo. Some
seven months later, respondents noticed a vagisetharge from Belit, which ultimately proved to
be a symptom of chlamydia, and led to this proaagdi

Family Court found that petitioner had establishegury to the children while under
respondents’ care and it had, therefore, estalliglpgima facie case of child abuse urat¢icle 10
of the Family Court Act. It also found that respondents’ explanatiorttiersource of injuries failed
to rebut petitioner's prima facie case. Accordinglye court ordered the children released to
respondents under CWA supervision for 12 monthsinduwhich time the parents were to seek
counseling with their children. The Appellate Bian confirmed the factual findings of Family
Court and affirmed its order. We agree with theulereached by the Appellate Division but not
with its view that once a prima facie case of claliise had been established under the statute, the
"burden of proof" shifted to respondents, who wiren required to provide a " 'reasonable and
adequate explanation of how the injuries were sustia" ( Matter of Philip M., 186 AD2d 462,
463).

II. Historically, it has been difficult to prove® of sexual abuse involving young children beeaus
such acts "are predominantly nonviolent and usuatlyur in secret” making it difficult to acquire
evidence fixing blamé Matter of Nicole V., 71 NY2d 112, 117). Article 10 was enacted to alleviate
these difficultieq Matter of Christina F. [Gary F.], 74 NY2d 532, 535). It defines an "abused child"
as a child under the age of 18 whose parent or gébrson legally responsible for the child's care
"commits, or allows to be committed, a sex ofteagainst such child" Family Ct Act § 1012 [€]
[iii]). Section 1046 (a) (ii) provides that a prima facie case of child abuseeglect may be
established by evidence of (1) an injury to a childch would ordinarily not occur absent an act or
omission of respondents, and (2) that respondeats the caretakers of the child at the time the
injury occurred. Unexplained sexually transmittidease in a child is evidence of sexual abuse
(see, Matter of Tania J., 147 AD2d 252, 259).

The statute is fault based. There must be evidehckild abuse and petitioner must establish it
by "a preponderance of the evidencearily Ct Act 8 1046 [b] [i]; and see, Matter of Tammie
Z.,66 NY2d 1). The application of the statute, however, permitsrding of abuse or neglect based
upon evidence of an injury to a child which wouldlioarily not occur absent acts or omissions of
the responsible caretaker. It authorizes a methograof which is closely analogous to the
negligence rule of res ipsa loquit(see, Dermatossian v New York City Tr. Auth., 67 NY2d 219,
226; Plumb v Richmond Light & R. R. Co., 233 NY 285; see also, 2 McCormick, Evidence § 342, at
451 [Practitioner's 4th ed 1992]). Indeed, theéustais modeled on the res ipsa loquitur doctrine
(see, Matter of S, 46 Misc 2d 161, 162; Matter of Roman, 94 Misc 2d 796, 801-802).
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As in negligence cases tried on the theory of pea loquitur, once a petitioner in a child abuse
case has established a prima facie case, the bofdgring forward shifts to respondents to rebut
the evidence of parental culpability. But contrémythe statement of the Appellate Division, the
burden of proving child abuse always rests withtipeter; "[s]hifting the burden of explanation or
of going on with the case does not shift the bumfgoroof" ( Plumb v Richmond Light & R. R. Co.,

233 NY, at 288). It is sometimes said that once a prima facie cagstablished a "presumption” of
parental responsibility for child sexual abuse emidut this refers to a presumption which is
"evidentiary and rebuttable, whether by [respondgivn testimony or by any other evidence in
the case'( People v Leyva, 38 NY2d 160, 167; see also, Dermatossian, supra, at 226). While the
fact finder may find respondents accountable faualty abusing a child or allowing sexual abuse
to occur after a prima facie case is establishiets mever required to do qof., Dermatossian,
supra, at 226).

Once a prima facie case has been established, resgents may simply rest without
attempting to rebut the presumption and permit thecourt to decide the case on the strength of
petitioner's evidence or, alternatively, they may pesent evidence which challenges the
establishment of the prima facie case

Their evidence may, for example,

(1) establish that during the time period when thédd was injured, the child was not in
respondent's calgee, e.g., Matter of Vincent M., 193 AD2d 398, 403);

(2) demonstrate that the injury or condition couéhsonably have occurred accidentally,
without the acts or omissions of respondgses, e.g., Matter of Eric G., 99 AD2d 835); or

(3) counter the evidence that the child had thelitmm which was the basis for the finding of
injury (see, e.g., Matter of Smith, 128 AD2d 784, 785-786).

lll. In this case, respondents conceded that thene responsible for the children's care and they
did not challenge the finding that Belit had bednsed and had contracted chlamydia. To defeat
petitioner's prima facie case, they relied prinlijpan evidence that Belit's injury had another
source.

Family Court found respondents' explanations "ifisieht” to overcome petitioner's prima
facie case. Insofar as the incident in the park emaxerned, the boy was not identified and there
was no reason to presume he was infected widmydia or that he transmitted the disease to
Belit during the encounter. Moreover, the versioh8elit and her mother differed on whether the
boy had touched Belit over her clothing or not.mig Court accepted the mother's version and
since chlamydia could not be communicated in thay,vit rejected the park incident as the source
of Belit's injury.

The incident with Alfredo presented a closer questi Alfredo’s contacts with Belit were
witnessed by Cathy and Belit's mother and confirmogdAlfredo. Moreover, Alfredo apparently
had a history of emotional and sexual abuse wherahee to live with them, although respondents
were unaware of it at the time and had no reasdaki® precautions to prevent Belit's injury. The
evidence is not persuasive, however, that he caBebts infection. Considering that Alfredo was
never tested for chlamydia to determine if he wesdource, that Belit's symptoms of chlamydia
did not manifest themselves until seven monthg @ftieedo was removed from respondents' home
and that no evidence before the court showed Adfigehetrated Belit, the court cannot be faulted
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for rejecting Alfredo as a source of injury. Indee@espondents did not advance the theory that
Alfredo had infected Belit when the injury to hgmien was discovered or when the chlamydia was
diagnosed. It was not until these proceedings witiated that they suggested those possibilities.

Furthermore, respondents failed to present anyeeel to rebut Brandon's injury or to explain
why some of their children were infected with theedse but not others. Though they did not
accept the positive test results from MontefioredMal Center, they produced no evidence that the
first test was flawed or that the second test, mictv Brandon and Philip tested negative, was more
reliable. Their simple refusal to believe the tesaf a medical test did little to counter petitey's
prima facie case, particularly when they accepltedNlontefiore test results for Belit, Jacob and
Angel without challenging the test's accuracy tiabdity.

IV. Respondents fault this assessment of theird, claiming that the trial court's insistencd th
they present evidence to support their explanatahrasiged the burden of proof. They assert that
such a procedure places reasonable, prudent, aimdy garents lacking knowledge of how their
child has become injured, in an impossible posibienause, by application of the statute, they may
become the subject of coercive intrusion into tfemnily life by the Department of Social Services.

Section 1046 (a) (ii) of the Family Court Act attempts to strike a fair and reasonable balance
between a parent's right to care for a child arel ¢hild's right to be free from harmThe
establishment of a prima facie case does not reqeirthe court to find that the parents were
culpable; it merely establishes a rebuttable presuption of parental culpability which the
court may or may not accept based upon all the evishce in the record.

Before relying upon its provisions, the court shou consider such factors as

the strength of the prima facie case and

the credibility of the witnesses testifying in supprt of it,

the nature of the injury,

the age of the child,

relevant medical or scientific evidence and

the reasonableness of the caretaker's explanation light of all the circumstances.

In weighing the caretaker's explanation, the courtmay consider the inferences reasonably
drawn from his or her actions upon learning of theinjury. Certainly, the caretaker's failure
to offer any explanation for the child's injuries, to treat the child, or to show how future
injury could be prevented are factors to be consided by the court, for they reflect not only
upon the caretaker's fault and competence but alsthe strength of the caretaker's rebuttal
evidence.

In this case, respondents appear to have actedn&bfy concerning Belit's treatment, but they
failed for reasons not sufficiently explained, at¢ steps which could assist in fixing the causke
the injuries or to insure that they were not e¢pd. For example, they waited three months after
Belit, Brandon and Philip had tested positive folamydia, before they had themselves tested for
chlamydia and, apparently believing Alfredo to be source of the infection, they nevertheless
failed to have him tested. Moreover, they failedyiee Philip and Brandon the medicine provided
by nurse Harrison and they waited some two mon#iere having them retested for chlamydia.
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Even if respondents doubted the accuracy of ths =formed by Ms. Harrison, they needlessly
exposed their own children to harm by allowing timwonths to go by without taking any action to
treat or retest Philip and Brandon. While no oh¢hese facts is dispositive, once a prima facie
case had been established, Family Court was ehtitieconsider all of them when determining
respondents allowed the children to be abused.

Accordingly, the Appellate Division order in thiase should be affirmed, without costs.
Chief Judge Kaye and Judges Titone, Hancock, dtlag&sa, Smith and Levine concur.
Order affirmed, without costs.

SAMPLE RECENT CASE LAW under FCA 1046(a)(ii)

1990

Matter of Michael A. 166 AD2d 898 (# Dept. 1990)- 21 month old with untreated fracture of an
arm, bone injury to other arm, multiple bruisesoair body — expert says not accidental — mother
and boyfriend offer no explanation — both are almisi

1991

Matter of Anthony R. C., Jr. 173 A.D.2d 623 (2nd Dpt. 1991) -5 1/2-month old baby with
fractured arm., healing rib fractures. Parentsfesstured arm when child fell out of father's arms
when father tripped while climbing stairs, rib fras - parents thought that this injury was
inflicted on the child in physical therapy.For piether two medical experts - arm and rib fractures
not likely to have occurred as parents say - parexpert says arm fracture could have occurred as
parents say and rib fractures may have occurredglthre child's physical therapy, although this
would not be common. Court rules that petitiondéerad sufficient expert evidence establishing the
applicability ofFamily Court Act § 1046(a)(ii). but that parents met their burden of coming
forward with a reasonable explanation with credibitnesses.

1993

Matter of Heith S. 189 AD2d 8752 Dept. 1993) - Unexplained oral gonorrhea in one child and
unexplained evidence of repeated anal sodomy ithane abuse finding

Matter of Chollette W. 194 AD2d 616 (2nd Dept. 1993- mother rebuts the res ipsa presumption
where child has shaken baby syndrome and childmthasa babysitter for parent of the time and
when LG calls babysitter to the stand, she taKesrbendment

Matter of Nassau County DSS ex rel Joseph H595 NYS2d 234(2" Dept. 1993)- large
number of random injuries — parent claims selfictéid, not consistent, no injuries since fosteecar
placement — finding of abuse

Matter of Vincent M 193 AD2d 398 (1 Dept. 1993 - 3 month old child has current fractured
leg, healed fractured rib, healed fractured skidbth within last 6 weeks — parents say all injgirie
were from accidents — court says the credibilityhef “accident” explanations diminishes as the
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number of accidents increases — very small likelththat a 3 month old had 3 accidents in a 6
week period that resulted in broken bones — fathabusive as he was caretaker

1994

Matter of Dawn D. 204 AD2d 634 (2¢ Dept. 1994 mother and stepfather are abusive where
child has fractures of ribs, thigh and skull anditinjuries, parents first could not explain ahdrt
gave various explanations — prima facie case had b&ede and parents were obligated to offer a
reasonable explanation of abuse and they did not

Matter of NYC DSS o/b/o H and J 209 AD2d 525 ( 24 Dept. 1994)- 22 month old with spiral
fracture of leg, bruises on body and burn on cparents claimed fracture may have occurred in tub
fall and had medical expert who testified to thatt ¢ourt finds abuse as presence of other injuries
may it unlikely that spiral fracture was an acciden

Matter of Tiffany F. 205 AD2d 429 (F Dept. 1994) 4 year old with 9 lesions on her scalp, on e
behind her ear and two on her arm, petitionersa@ays they are cigarette burns and discounts
parents claims they may be roach bites or injUr@® a cat, also parents offered doctor who
testified that she did not think that injuries werens — but parents doctor could not rule out vurn
and had only seen child 9 hours after other deetmivuse found against the parents

Matter of C Children 207 Ad2d 888 (29 Dept. 1994)- Child had second degree burns on her
hand, medical testimony that burn was caused bgcwaental immersion in boiling liquid, mother
claimed child had turned on tub faucet accideralyp admitted she waited 2 days to take him to
doctor, also admitted she hit him with a belt cagsiontusions for picking at scab caused by bruise
— mother is abusive as her explanation was notistens with the medical testimony and given her
subsequent behavior

Matter of Shetonya W. 203 AD2d 144 (1 Dept. 1994) -10 month old with skull fracture,
uncontradicted medical testimony that it would betikely to occur without abuse, mother’s
explanation was not sufficient

1995

Matter of Julissa Il 213 AD2d 18 (3' Dept. 1995)- very young child had scarring in vaginal area
that looked “like a bad episiotomy” that medicaperts said would not occur by accident — parents
did not rebut this presumption of abuse with angrapriate explanation both abusive

In Re Christopher C. 631 NYS2d 666 (¥ Dept. 1995)- mother abusive where no explanation
for 3 month old having multiple fractures of arndaibs, failure to obtain medical attention in a
timely way




1996

Matter of Matthew and Lucas D 642 NYS2d 526 (Family Court, Queens County 1996)

parents were abusive where 2 month old had more2@idractures and no new fractures while in
foster care, genetic test for brittle bone diseeae negative and court rejected parent’s expert who
claimed child may have “temporary brittle bone ds&

1997

Matter of Eric CC 653 NYS2d 983 (8 Dept. 1997)- 6 week old baby with numerous fractures.
Parents claimed baby could have been injured diminlg or due to medical examinations or due to
“temporary brittle bone disease”. Res ipsa norawme by these explanations — the medical
community does not accept a diagnoses of “tempdmattye bone disease” — even if such a disease
does exist, the child’s injuries here were caused bonsiderable amount of force more common in
battered child syndrome

1998

In Re Jessica H.681 NYS2d 557 (% Dept. 1998 - 6 week old baby with burned fingers, bruises
on palm, thigh, multiple fractures of legs — 3 noadlexperts that injuries were from a trauma —
parents explanations did not rebut the “statutoegpmption”

Matter of Brandon C. 668 NYS2d 655 (2 Dept. 1998)- both parents abusive where 17 week old
baby has shaken baby syndrome, four broken bohes,different times in a 4 week period — no
appropriate explanation by parents

2000

Matter of Shawna K 11/22/00 3' Dept. 2000 — 18 month old with broken clavicléne tmother

and her boyfriend were caretakers and unable thheayit had happened but thought child may
have fallen off a toy slide or off her bed or was hy toy by other child, only hearsay evidence tha
boyfriend had prior history of child neglect, nodieal witnesses called re likelihood of cause of
injury, only hearsay and opinion of caseworkerssdssed for failure to prove prima facie case

Matter of Brandyn P 278 AD2d 533 (3 Dept. 2000} infant with spiral fracture of right leg —
teenage father says child fell of couch, twistiag, Ipaternal grandmother testified that she heard
fall and a “snap” sound — medical testimony thatriynwas highly suspicious for abuse and

unlikely injury could have occurred as describeat;tdr did not see couch but caseworker who saw
couch did not think injury could have been from doy dismissed, injury is compatible with abuse
but court did find father’s explanation credible

In re Magnolia A. 707 NYS2d 176 (% Dept. 2000)- unexplained gonorrhea in a 5 year old —
prima facie case of child abuse — burden shiffsat@nts to explain and they must do so or be found
to be abusive

Matter of Zachery MM 714 NYS2d 557 (8 Dept 2000)- 3 month old had skull fracture and 15
broken bones — day care provider told parents t¢tatibeen injured in a fall, parents took child to
doctor who found skull fracture and 15 previoustuees to ribs, legs, wrist. Parents claim day
care provide must have done them all — parentdbh@adyht child to doctor in the past and no
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broken bones had ever been seen — doctors teshiied was quite possible that parents had not
noticed broken bones as even a doctor would hassaaithem without a full body x-ray which was
not done until the allegations of the head injuryhe fall — child may not have exhibited any
unusual crying — parents abuse dismissed

In re F Children_ 707 NYS2d 32 (1 Dept. 2000)- mother is abusive where one year old has a
broken wrist and two fractures in arm in sepamtadients two months apart. Medical proof that
such injuries are not normally sustained excepttdubuse — mother has inconsistent and
contradictory explanations

Matter of Marquis W. 2/7/00 (29 Dept. 2000) — parents are not abusive where babghaken
baby syndrome which is prima facie evidence of allug parents did rebut

In re Quincy Y. 714 NYS2d 293 (% Dept. 2000)- child had unexplained 2 degree burns and
mother did not seek medical care - mother is aeusi

2001

Inre Karla V. 717 NYS2d 598 (1 Dept. 2001)- baby had fractured arm and mother was found

to have abused, one year later mother sought frerecase as she had located a medical expert who
would now support her claim that injury had occdraecidently when mother held child down

during routine medical exam — court should allow tegpresent new evidence

Matter of Trevon C 280 AD2d473 (29 Dept. 2001) — child had second degree burns onef0%
his body, medical evidence that it would not hagpgened absent abuse, also respondent had not
sought prompt medical attention — he was abusive

2002

In Re Malta L. 298 AD2d 141(1st Dept. 2002)- child was burned, mother gave a variety of
explanations outside of court and in court claintedas accidental cigarette burn but could not
give a credible description of how it happened, Ishe failed to seek medical attention

2003

Matter of Sharonda S. 301 AD2d 532 (2¢ Dept. 2003) -8 month old baby with fractured leg,
medical testimony that injury was suspicious andh@aooffered no reasonable explanation -
finding of abuse

Matter of Marc A. 301 AD2d 595 (29 Dept, 2003) - 7 year old with round burn on shoulder —
doctor says it is a cigarette burn or a hot cincolatal object pressed into skin — doctor believes
child was abused — parents say child fell into 8 arad lower court believes injury “minor” and
could be “self inflicted” — 2 Dept. says parental explanations are unreasoaablenacceptable
and made finding of abuse

In Re Damen M 309 AD2d 569 (1 Dept. 2003) -2 month old with 3 and 29 degree burns on
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20% of body — medical proof that child was immergescalding water and not brought for

medical attention for 1-2 days — parent’s presegtreeer who testifies that tub had faulty hot water
valve which could have surged hot water — abugd#irfqmas burns were immersion type not due to a
surge of water

In re Keone J.,309 AD2d 684 (1 Dept. 2003 — child had six healing fractures to his ribs,
symmetrical bruises on his arms and recent tragroh@st injury — ribs injured about 10-14 days
earlier, chest injury 4 days old when brought tegital by mother — mother says child may have
fallen but this is inconsistent with the injuriesjld had been at father’'s home and also caredtfor
mother’'s home by her and her boyfriend — court tbfather to have abused child as ribs injured
during period when he was at fathers, mother andériend also abusive as chest injury would
have been at time under mother’s care and theylelagyed taking child to hospital and claimed not
to have noticed child’s bruises and his pain

2004

Matter of Peter and Matthew R.779 NYS2d 137 (Z Dept. 2004)- ten month old bay had lump
on head and doctor told mother to bring child iat tihay, parents waited 3 days when lump was
much larger, said they did not know how baby hashliajured and offer various explanations —
child had a skull fracture — petitioner’s doctoidsaas not explained but parents claims that child
could have rolled off a couch or been pushed oyex toddler brother. Parents offered doctor —
who was family friend — to say that toddle sibleguld have caused the injury and lower court also
called its own witness who said it could have baeridental — App Dive finds abuse by parent s-
mother was inconsistent, courts witness was notewafaparents testimony of details about the
alleged falls.

In Re Nicholas B. 8 AD3d 108 (¢t Dept. 2004) -mother is abusive where she is caretaker of child
and can offer no reasonable explanation for chiltisry

In Re Benjamin L., 9 AD3d 153 (1 Dept. 2004)- 3 year old dies after serious burns - foster
parent caretakers claimed child was left alon@limfor brief moment and turned on hot water and
produced expert who said this was feasible — agerpgrts said burn patterns where consistent
with being restrained in scalding water and sai@vidence that he screamed or tried to get out of
water as he would have if turned water on himsétfster mother had given different versions of
the incident

Matter of Angeligue M. 10 AD3d 659 (29 Dept. 2004) - 6 month old with broken leg while in
father’s care — he could not reasonably explairstispicious injury — unlikely to be an accident

Matter of Nyomi AD 10 AD3d 684 (2¢ Dept. 2004)- abuse where child has unexplained
hymeneal injuries but not as to burns to a sectiid as that child was in care of babysitter atetim
of burns

Matter of Infinite G., 11 AD3d 688 (29 Dept. 2004)- abuse where baby who had only been in
parents care for 2 weeks had retinal hemorrhagwdgsabdural bleeding and was diagnosed with
“shaken baby syndrome” — both parents were soletaeers and could offer no explanation for
injuries - did not rebut presumption of abuse
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Matter of Aniyah F. 13 AD3d 529(2"¢ Dept. 2004)- 5 month old with subdural hematoma, scalp
injuries, scar on forehead, healed fractures afrb in arm, lip abrasion — both mother and aunt
are abusive as they were caretakers and neitreredfiin adequate explanation

Matter of Randy V13 AD3d 920 (3' Dept. 2004)- 18 month old with sLand 29 degree burns
on her back in shape of an iron, including steatasie father and paternal grandmother were
caring for child and did not bring child to the tlmcfor 5-7 hours after burns, doctor says burns
were not consistent with accidental fall of irort lwth deliberate pressing onto child — who would
have screamed and cried in pain for sometime -efatlas uncooperative and gave conflicting
versions of what happened — abuse finding

Matter of Kortney C., 3 A.D.3d 532(2nd Dept. 2004) An emergency room doctor testified that
the seven-month-old child suffered a spiral fraetof the femur which could only have been caused
by the intentional infliction of a twisting force the child's leg. Since the testimony establishad

the baby was in the care of the appellant, Savitrat the time of the injury, the burden shifted t

her to explain how the injury occurred. Respondapparently a babysitter named as a PLR)

stated the child fell from a changing table and gtee caught her on her stomach or by her arm, but
she failed to tell either the parents or hospitakpnnel about the fall. The appellant did call the
parents after the child began crying, and helpedreetreatment for the child.

A medical expert testified that the spiral fracteald have been caused accidentally in two
ways, either by the baby landing on her leg aftilsor by being caught by the leg in mid-air afte
falling. This testimony contradicted the appellaustkplanation, as she testified that the childndit
hit the ground and she did not grab the child'saeany point. Res Ipsa finding affirmed

2005

Matter of Alyssa CM 17 AD3d 1023 (# Dept. 2005) -14 month old with 2nd degree burns all
over lower part of his body, including on solehdf feet, various stages of healing, medical
evidence that they were inflicted and that somesvirepattern of space heater in mother’s home —
child had bruises all over his body, adult fingearks on his head, two black eyes, multiple
lacerations to his liver consistent with an adidklor punch — medical testimony that he was
abused — mother claimed other respondent said lsaddeen burned by accident when touching
the space heater — waited a day to ask someontétdee child to the doctor — mother found to
have abused the child

Matter of llene M., 796 NYS2d 87 (I Dept. 2005)- 9 month old twins — both have a fractured
limb — medical proof said injuries could not haweeb sustained without maltreatment and mother
has no credible explanation — abuse

2006

Matter of Tyranna M. 27 AD3d 472 (29 Dept. 2006 — both parents are abusive where child was
severely burned and burns were of a nature thaldymt occur without maltreatment — parents
were child’s caretakers and they did not rebuttnesumptions of culpability”
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Matter of Dagwuan G. 29 AD3d 694 (2¢ Dept. 2006)- 17 month old with abrasions on nose and
upper lip, bruises on face and belly, spine, bakehest, four fractured ribs and hematoma on
adrenal gland — injuries are those that mother lshimei able to explain as she was child’s caretaker
— her explanations are contradictory, implausiblegasonable and not credible

Matter of Ashley RR 30 AD3d 699 (3 Dept. 2006)- — respondents rebutted the res ipsa of sex
abuse as some 40 other people also had accessitdlg@abused girls

Albany County CYF v Ana P13 Misc3d 855 (Family Court, Albany County 2006} - 3 year

old with gonorrhea — both parents have it, no otlaeetakers have it — father is res ipsa abusive as
highly unlikely mother could physically give a ahijonorrhea and mother appropriate with child re
medical needs so she has rebutted

Matter of Seamus K. 33 AD3d 1030 (3 Dept, 200§ — — both parent are res ipsa abusive even
though others had access as no proof that injodesrred at time when child was with others and
court found respondents not credible — strong disse

2007

Matter of Fantaysia L. 36 AD3d 813 (2d Dept. 2007 - prima facie res ipsa abuse agst mother,
stepfather with whom child lived and father andngirmother where child visited after 3 year old
contracts gonorrhea but mother and stepfather texbat stepfather proved he was not a caretaker
and mother had shown appropriate concern for chddhdition

Matter of Tony B. 41 AD3d 1242 (# Dept. 2007)- - 4" Dept. says Erie County Family Court
dismissal of abuse of 3 month old with fracturedlis upheld as respondents as well as others
were caretakers within 48 hours before injury ailg@bhad no proof which/who was responsible for
the injury

Matter of Julia BB 42 AD3d 208 (3' Dept. 2007) -3 Dept. reverses Family Court in severe
abuse finding, infant had many fractures, bruisebkskin discolorations, also had an incident with
an airway obstruction — lower court believed paseuld not adequately explain injuries and
patterns, 3 Dept. says much evidence of parents being lovimgteying to unravel medical
guestion of child’s conditions and medical opinimasied

Matter of Christopher Anthony M 46 AD3d 896 (2¢ Dept. 2007)- granted summary judgment
for the father in an abuse case -18 month old diribddight to the hospital for serious burns on his
head and face - father testified at the FCA 1028ihg that he was in the bedroom and the child
was in the kitchen where an unrelated woman wheeshte apartment was cleaning. The father
heard the child screaming and came to the kitchdimd him burned. The woman told the father
she had no idea how the child had gotten hurt. médical testimony was that the child had been
burned by a hot liquid pouring on the child’s head pouring down his face. The burns could
have been from either an accidental or a delibgrateing of hot liquid on the child. At the FCA
1028 hearing, the father denied knowing how thé&ddatould have been hurt although there was
testimony that the woman in the kitchen was knosvedmetimes have a thermos of boiling water.
The woman refused to testify. The father had rtelluhe res ipsa injury that he had been either
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abusive or neglectful, shifting the burden to A@$tove that there was a triable issue of fact and
ACS failed to set forth any triable fact. - strasfigsent citing that the purpose of the res ipsa
exception is to in fact not require that the agemoye what happened.

Matter of Sidney FF.., 44 A.D.3d 1121 (3rd Dept. ZI¥) - three-month-old child of
respondent sustained several unexplained injuriekiding rib and skull fractures in
different stages of healing, and respondent's eafilans of how the injuries had
occurred while the child was in his care appeandatthighly unlikely. Petitioner
submitted expert testimony that the child's fraesusind other injuries could not have
resulted from accidental events. Instead, eachregpaed that only a more violent
and abusive event could have caused such sevaremjBecause the expert testimony
overwhelmingly supports the finding that the clsilatjuries were of the type which
would not ordinarily occur absent some act by tthaetaresponsible for her care and
that the child was injured on at least three ocreswhile respondent admittedly was
responsible for her, the burden shifted to himafer a reasonable explanation” for the
injuries. Family Court expressly rejected respoidattempt to do so, having
discredited his testimony and that of his witneséesording due deference to Family
Court's credibility determinations, we find no ernoits finding that respondent abused
and neglected the child.

2008

Matter of Seth G.,50 AD3d 1530 (# Dept. 2008)- mother failed to rebut res ipsa re 3 year old
with extensive bruising on his face and shouldeictvivould have resulted from some pressure
being put on his neck — mother gave various explamawhich court discredited

Matter of Samuel L., 52 AD3d 394 (3 Dept. 2008)- - mother failed to rebut injuries to 5 month
old. Child had bulging fontanel, bilateral subduramatoma, skull fracture, retinal hemorrhages,
injuries were not accidental and would have beéictied days if not weeks before and no medical
help sought — mother offers no plausible explamatio

Matter of Jordan XX., 53 AD3d 740 (3rd Dept. 2008} respondent failed to explain bruising and
swelling in child’s genital area — boy did not hanpiries day before. Medical evidence that
injuries were not accidental, explanations offesesle speculative and implausible, respondent not
credible

Matter of Madeline A., 55 AD3d 430 (% Dept. 2008)- parents could not explain 3 months old
baby have internal bleeding in the cranium, fraeswf her knee, ankle and rib and retinal
hemorrhaging - parents complaint that they wetgnavided with sufficient means to hire their
own expert was without merit

Matter of Arianna, 55 AD3d 733 (2¢ Dept. 2008)- prima facie proof of abuse established when
child had first and second degree burns on uppay bod medical testimony was that the burns
were intentionally inflicted by the direct placenefa thermal object and this shifted burden to
mother who could offer no reasonable explanation
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Matter of Chaquill R., 55 AD3d 97 (3 Dept. 2008)- prima facie proof of abuse where baby
suffered second and third degree burns to buttaclighighs from scalding water — burden shifted
to mother to explain and mother’s explanation degective water heater was not proven. Other
child had recently taken a shower with no probldviather admitted not mixing in cold water and
burn patterns were consistent with child being leldhe water

Matter of Samantha M., 56 AD3d 299 (% Dept. 2008) -2 year old with multiple bruises to face
and body and severe duodenal hematoma - medic&Ern®e that injures were not accidental, BF
and mother lie about when BF was alone with chite# expert says child has undiagnosed
disease called Henoch-Schlein Purpura but theilesmever examined; medically neglected child
who seemed sick for 2 weeks and vomited severaistim that period

2009

Matter of Maddesyn K., 63 AD3d 1199 (3' Dept. 2009)- prima facie proof of excessive corp
where child has bruises on jaw which look like somegrabbed face, subdural hematoma, retinal
bleeding, infarct (dead brain tissue) all withishert period of time, parents said she had ac@dent
including a seizure where she fell on a sidewatkher child said parents were “mean” to this child
and made a choking gesture

Matter of Desmond LL., 61 AD3d 1309 (3' Dept. 2009)- neglect not proven where child has
injury to tops of feet that DSS expert thinks agarette burns but mother’s expert says child had
unusual behavior of rubbing own feet — caseworlaer dctually seen child doing the behavior

Matter of Kaitlynn I., 64 AD3d 654 NYS2d 126 (P Dept. 2009)- excessive corp where child
has numerous bruises on body that expert saysoaeecident and were caused by being hit with a
blunt flexible object — mother has no credible axition.

Matter of Aaron McC., 65 AD3d 1149 (2¢ Dept. 2009)- GM abusive where child had a left
parietal diastatic skull fracture, bilateral sutaluremorrhages and diffuse retinal hemorrhages in
both eyes; would not occur without abuse and GMndidrebut

2010

Matter of Alanie H., 69 AD3d 722 (29 Dept. 2010)prima facie case that the child had suffered an
injury that would ordinarily not occur without antaf omission by the caretakers and the parents
had been the caretakers at the time but parentttedithe res ipsa case. Multiple medical experts
testified that the child’s injuries were not causgchead trauma but by a form of meningitis, its
sequelae and the treatment the boy received. ditens did obtain proper medical care except in
one instance where they did medically neglect thiel @y not taking the child to the emergency
room after having been directed to by the pediiainic

Matter of Takia B., 73 AD3d 575 (3 Dept. 2010)-Five month old son had unexplained injuries -
four broken ribs and a fractured clavicle
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Matter of Devre S., 74 AD3d 1848 (@ Dept. 2010)-medical testimony was that the 2 week old
infant sustained a fracture of the left leg andcetation of the liver that the respondents did not
adequately explain. The 18 month old child wasvdérely abused and neglected due to this level
of impaired judgment.

Matter of Jacob B., 77 AD3d 936 (2¢ Dept. 2010) -Multiple fractures that the medicgpert
testified where intentionally inflicted and thaetke was no evidence of a bone disease. The mother
did not rebut the prima facie case of child abuse.

Matter of Jezekiah R.A., 78 AD3d 1550 (4 Dept. 2010)Son had shaken baby syndrome and had
a fracture of his femur, bilateral subdural hematsrand retinal hemorrhages. The injuries would
have been inflicted at different times. The fatweuld not testify at the fact finding. This is
sufficient proof by a preponderance that the fa#tiersed the child or allowed someone else to do
so. However, since the child was also in the chtbe mother and the grandparents and no proof
was deduced as to how the child actually was idjutteere was not clear and convincing proof that
the father severely abused the child. Severeeatmggiires proof of serious physical injury bubals
proof that the child was abused by reckless ontidgaal acts under circumstances evincing a
depraved indifference to human life and there wessach evidence offered.

2011

Matter of Jose Luis T., 81 AD3d 406 (LDept. 2011)-Baby had a “single nondisplaced oblique
fine-line fracture” of his femur. Although this ésres ipsa injury, rebuttal evidence was offehed t
the injury could have occurred accidently whenrttegher bent down to pick up garbage while the
infant was in a “snuggly” on her chest. Furthey amury could have been exacerbated when later
than day the pediatrician performed a “Barlow-Catal procedure during a well baby visit.

Matter of Alexander F., 82 AD3d 1514 (3 Dept. 2011)-Youngest child suffered bilateral
subdural hematomas, bilateral infractions of trerrsubstantial loss of brain tissue and sevéral r
fractures. The child will suffer from severe brajury and other permanent disabilities. The
medical evidence was that the injuries were cabgadolent shaking, slamming against a hard
surface or a deceleration injury and at least dribeoinjuries had occurred not more than 3 or 4
days before the child was taken to the hospitéle father claimed that he had not had contact with
the child during that period of time and that hekt¢the child to the hospital when the aunt told him
the child was acting oddly. He claimed a babysiitatched the child. The caseworker testified
that the oldest child told her that he had overthéfae grandparents say that the father had hit the
child on the head with a TV remote and had hitaiéd on the back. The court found that the
father’s claim that a babysitter was watching thi#édowas not convincing and that in fact the
evidence showed that he was the child’s caretakenglthe 3 days before the child was taken to
the hospital. Further the oldest child’s out of t@iatements corroborated the medical proof.

Matter of Keara MM., 84 AD3d 1442 (3¢ Dept. 2011)-Six week old son had a fractured left
upper arm and collar bone, fractures in his uppdrlawer left leg, fractures in both bones in his
right arm and six broken ribs. The medical evidewas that a child of this age could not have so
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injured himself and that the injuries would hawely occurred in 3 or 4 separate incidents of
trauma. The mother and the father were the chpdmary caretakers. The maternal grandparents
and a friend also lived in the house but they mtedivery limited care and there was no evidence
that they had injured the baby. A paternal grantheroalso cared for the child briefly for two
periods but she testified and there was no indingtiat she was responsible. The mother admitted
in criminal court that she had jerked the babyra and had broken it but also offered other
explanations at times that were incredible and ampble. The mother had also told the father that
she has “smacked” the child across the face shiogfigre the child’s injuries were revealed and the
father had also noticed bruises on the child’s.|€efse father denied that he had ever hurt the baby
but reported that the mother had been violent tdevaimself and had thrown the older child onto
the bed on one occasion.

Matter of Jaiden T.G., 89 AD3d 1021 (% Dept. 2011)-. The four month old infant had a
“greenstick fracture” of the right arm and priortke petition, the mother offered multiple and
inconsistent possible explanations. ACS filedipes petitions against the mother and her
boyfriend. The medical evidence was that sudfactire in a child of that age would not normally
occur accidently and the mother’s pre-petition arption that the child fell off a bed days earlier
was not consistent with such an injury. Howevetha fact finding hearing the mother provided
credible proof that she was not at home when tiid alould have been injured and that the other
respondent — her boyfriend — was the caretakéredirne.

2012

Matter of Autumn P., 93 AD3d 457 (3 Dept. 2012)- father abused and neglected his six month
old daughter. The infant had three leg fractusesybdural hematoma and a cut to her mouth. This
pattern of serious and unexplained injuries occlwhen the father was the caretaker and the
parents provided no explanation for most of tharieg.

Matter of Wyquanza J. 93 AD3d 1360 (# Dept. 2012 - a mother had abused and neglected her
2 month old and derivately abused and neglectetiWeeyear old. The infant had fractures of the
left humerus, the right humerus, the left tibia aedleral ribs. The injuries were inflicted at
different times. The mother failed to rebut thiena facie case of abuse.

Matter of Amire B., 95 AD3d 632 (% Dept. 2012) mother abused and neglected her baby. The
infant had a spiral fracture of her right leg thatuld not ordinarily occur absent abuse, estabighi

a prima facie case. The mother was unable to tapfailing to offer a credible, reasonable
explanation of the injury. The mother gave vary@rogounts of the incident and the court did not
find her or her expert credible, while finding tARES expert credible.

Matter of Aliyah G., 95 AD3d 885 (29 Dept. 2012) -Reversal of lower court’s dismissal of sex
abuse petition -3 year old with gonorrhea while in care of pareptsents offer no reasonable
explanation — prima facie sex abuse

Matter of Lorinda R., 97 AD3d 925 (8' Dept. 2012)- Schenectady mother sexually abused 9
year old daughter when cannot explain bleedingtemana in genital and thigh area that med
expert said is consistent with multiple attemptgtenetrate child’s vagina and anus; failed to take
child to doctor for over 48 hours; injury would leawccurred when child in mother’s care; mother’s
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expert did not examine child, only saw photos amala@ not rule out sex abuse although opined
could be nonsexual blunt force trauma or bactarfaction

Matter of Shade B., 99 AD3d 1001 (2% Dept. 2012)-parents sexually abused when 4 year old
has vaginal gonorrhea; also some inconsistentséates by the child that it might have been the
father

Matter of Amoya S., 100 AD3d 641 (2¢ Dept. 2012 — mother and aunt res ipsa sexual abuse of
child as child had injury what would not occur attsearetakers omissions and they were caretaker

Matter of Matthew O., 103 AD3d 67 (% Dept. 2012)

In a highly significant decision, the First Depagmh affirmed a res ipsa loquitor physical abuse
finding against both parents and the child’s naimng Bronx matter. The 5 month old baby girl
was brought to the hospital for a swollen left arfihere it was discoveredhat the baby had seven
fractures in various stages of healing - two |&8fbe fractures, a left wrist fracture, a fractutett

tibia and fibula, and two skull fractures. Thbak fractures were recent, perhaps in the last week
and they were corner bucket handle fractures, wéiiemot accidental and are common in very
violent shaking or tearing. It was very unlikehat the baby’s siblings would have the strength to
cause the injuries. The left wrist fracture wasveen two weeks and three months old. This injury
and the ones to the legs all would have causedfisaymt pain and swelling. The skull fractures
appeared to be “very recent”. The baby was alsteveight and had moderate malnutrition —
likely due to a loss of appetite due to all thenpshie was in from the various injuries. The mddica
testimony was that all of the fractures were inéiicon the infant.

The two parents and the nanny were the only cageta¥f the baby. The nanny had worked for the
family in their home for some 8 years and workecha@rs a day, 5 days a week. The fact finding
consisted of 11 witnesses over a 42 day hearitg nanny testified that she did not inflict any
injury on the baby and claimed that she thoughbti®y appeared to be injured on several
occasions and that she told the mother of thise Adnny testified that the parents were uninvolved
with the children and that the mother was “disergiigas a mother. The parents testified that until
the baby was born, that the nanny had been a gadyrfor their other children but appeared to
become distracted and distant after this baby was b perhaps due to personal and family
problems. They testified that they did not hare Iblaby and that the “only explanation” is that the
nanny had harmed the baby although the mother teththiat she had never seen the nanny behave
in any manner that would have resulted in the balmjuries.

Since none of the three respondents denied beengattetakers of this infant and since none of
them took responsibility or were able to specificédstify that they had seen another injure the
baby, the lower court determined that they wereesponsible for the baby’s abuse and also made
derivative findings against all three regarding s¢hi#ings. The injuries to the infant were abase

the medical proof was that at less than 6 montlagef someone inflicted enough force on the baby
to cause seven different fractures to her bonesddgnt shaking or tearing and that the child was i
pain and resulted in crying and loss of appefiteese injuries created a substantial risk of injury
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that could likely cause death, disfigurement oramment and were clearly child abuse.

ACS was not required to prove exactly when eadlrynpccurred and who the caretaker was at
each event. A prima facie case of child abuse wagegd against all three caretakers given that the
abuse was ongoing , apparently happening oveast &3 month period and the three respondents
were the infant’s caretakers at that time. It beeaheir burden to rebut the evidence of the abuse.
The court differentiated the situation where th&es one sole injury to a child and where it may
then become significant to know what caretakehefthree had responsibility for the infant at the
time of a sole injury. In this type of a factyattern a “presumption of culpability extends lto a
the child’'s caregivers” particularly in cases whtre caretakers are “few and well defined”. To do
otherwise would “automatically immunize entre hdusds where multiple caregivers share
responsibility for child care.” Although here dirée denied committing the abuse, none of them
denied being the child’s caretakers in the timegoeand none of them overcame the presumption.

2013

Matter of Tyler S., 103 AD3d 731 (2¢ Dept. 2013) -although there was a prima facie case of
abuse proven, it was rebutted by the mother’s pv@her expert who testified that the injuries
could have been accidental trauma as the motherided. It was undisputed that the mother
presented as a concerned parent, was forthcomohgaoperative with the medical professionals
and the caseworkers involved. Witnesses testifiatishe was loving and caring as a mother and
that she had no prior child protective record

Matter of Amir L., 104 AD3d 505 (I Dept. 2013)- five month old child had a fractured femur.
But respondents rebutted the presumption. Whadrctured femur established a prima facie case
of maltreatment, the father testified that he werdispose of a soiled diaper and the child rolled
over for the first time ever and fell off the couchhe respondents’ experts’ testified that thistmo
likely caused the child to suffer a hairline fraetwf his femur which later progressed to an oldiqu
fracture. Although the respondents’ had shown smensistency in their accounts of the child’'s
symptoms, this was not enough to substantiatethleatabuse caused the injury.

Also the respondents’ expert withess who testified the leg of a five month old baby is chubby
and the swelling associated with a break may napparent. If the original break was a hairline
one, it may have caused little or no pain untiiat progressed to the full fracture. The
respondents’ presented a video of the child filinedweek after the fall off the couch which
showed the child rolling over and moving his leghao evident discomfort. Sometime later in the
evening of that day of the video tape the childjsiy became a full fracture and the child woke in
distress during the night, causing the mother lictlsa pediatrician the next day who advised
bringing the baby to the emergency room. Eveheatmergency room, the child’s pain scale was
registered an only a 2 or 3 out of 10. The chdd ho other broken or healing bones and no other
abnormalities or injuries and was up to date omathunizations and had been given appropriate
and timely medical care.

Matter of Nyla W., 39 Misc 3d 1241 (Family CourtKings County 2013) -four months of age,
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baby had four unexplained fractures to her lefatiber ribs and the tip of a finger. The caretake
— mother, grandmother and father - could not erglag injuries. The ACS experts concluded the
child had been abused based on the number ofesjtwithe child in such a short time. However,
they did not speak to the parents, the foster pattes child’s pediatrician, the foster care
pediatrician or the radiologist. The respondeexpert believed that the child’s leg injury could
have happened if her foot had gotten caught ifbéne of the crib — the child being described as a
“kicker” - and that the ribs may have been brokarirdy the difficult labor. The finger fracture
was questionable and if it was fractured, it cdudagte occurred in the hospital while she was being
treated. The mother and the grandmother appé¢aies devoted caretakers who had no prior
history of neglect or abuse. The grandmother wasrse. Neither one of them was mentally ill, a
substance abuser or involved in domestic violence.

Matter of Nicole C., ~ Misc 3d___, dec’d 6/10/1¥{ngs County Family Court 2013) -no

abuse petition against a father and mother, expégered by the defense were more experienced
with Rickets and vitamin D deficient bone diseard had done more careful and extensive
evaluations of the child then the ACS experts.tharrthe defense experts took into account the
respondents’ character and credibility. There m@grior history of child abuse, criminal charges,
substance abuse or violence. The parents werey ladyout the pregnancy and prepared for it and
cooperated fully with ACS and the medical profesals. They demonstrated their love and
bonding with the child and she was affectionattheon and wanted to be held and comforted by
them.

Matter of Robert A., 109 AD3d 611 (2 Dept. 2013) -the abused child was deceased and he
was mothers only child, cited tiAdijah C. 1 NY3d 375 (2004) decision and dismissed the
mother’s appeal, medical proof was that the chitdidractures had been inflicted intentionally and
that the child was in the care of the parents wieesuffered the fractures. The burden shifted to
the father to rebut the prima facie case of abasgeh@ could provide no reasonable explanation for
the injuries.

Matter of Jonathan Kevin M., 110 AD3d 606 (i Dept. 2013) stepfather abused his 2 year old
stepson. The child had contusions, laceratiomai@tes, 13 bite marks, rib fractures and internal
injuries. The marks were fresh — no more than 2kwedd - and the stepfather admitted to the
police that he and the mother had both struck #@tehithe child. The examining doctor testified
that the injuries could not have been self inflict€he stepfather provided no evidence to rebut the
showing of abuse. The mother did admit to haviagsed some of the injuries but the stepfather
did not offer any explanation for the other injsrieHis failure to testify allows for the strongest
inference against him and although he had alrebatl/quilty to felony assault in connection with
the abuse, his failure to testify would be heldiastshim even if the criminal case had still been
pending.

Matter of David T.C., 110 AD3d 1084 (2 Dept. 2013) did not prove that a mother was
responsible for the death of her 2 month old aedetiore did not derivatively abuse of her twin 15
month old sons. The ACS medical expert was boartified in pediatrics and child abuse
pediatrics and he reviewed the autopsy resultstaACS file. He testified that the child suffered
a brain contusion within 24 hours before her dedtkn she was in the sole care of her mother.
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The ACS expert testified that it would have reqdieg“tremendous” amount of force to inflict the
infant’s injury and that it was a recent one gitles “fresh, new blood” noted in the autopsy report.
The mother’s expert was the forensic pathologish wérformed the autopsy and she testified that
the child sustained the brain injury a few daysrie week before her death. No evidence was
offered that the mother was the sole caretakdrarperiod that this expert said the injury occurred
The mother’s expert also testified that she wasabtg to determine if the child died from blunt
force trauma to the head or from accidental asgtipn due to being placed on her side on the
mother’s futon and wrapped in blankets.

Matter of Radames S., 112 AD3d 433 {1Dept. 2013) an abuse adjudication of a Bronx mother.
8 month old baby had three separate injuries —skuti fractures and a fractured leg that would not
have occurred ordinarily. The mother and the malegrandmother were the only caretakers. The
mother offered no reasonable explanation for theigs and claimed the child fell in the crib about
a month earlier and hit her head on a toy. Th@anation was not sufficient to have caused the
recent skull fracture or the leg fracture and ddtlexplain the older skull fracture on the backhef
head.

2014

Matter of Jordan T.R., 113 AD3d 861 (2 Dept. 2014) father had abused his 4 month old

infant - baby was admitted to the hospital withdken baby syndrome” and died of her injuries in
a couple of weeks. The child had a bulging fontamalti-layered retinal hemorrhages, subdural
hemorrhages and a subarachnoid hemorrhage. Tijases are not normally accidental. The
father was unable to rebut the presumption of higability even with expert testimony. His expert
acknowledged that the description of accidentahtsv/that the father had given at the hospital could
not have caused the injuries and further the exqubrtitted that possibility that the injuries could
have been accidental was “very rare” and that Hadanhhad never seen such a case. The mother’s
abuse petition was properly dismissed as the mogtertted the res ipsa injuries of the baby with
credible proof that the baby was in the sole chAtbefather at the time of the injury. She had
immediately sought medical help when she returonetig father’'s apartment and found the baby
limp and pale.

Matter of Brayden U.U., 116 AD3d 1179 (3 Dept. 2014) -adjudication of abuse and neglect
regarding the mother’s two children and the mo#ret father’s later born child. The two
respondents were dating and spending significarg &t the mother’s house — ultimately moving in
together. Mother’s then youngest child was abouohith s old. He had serious seizure like
symptoms that were life threatening. He was ultaélyadiagnosed with a skull fracture and
intracranial bleeding and had to have surgery &ndtuid from the brain. DSS established a
prima facie case of abuse against both respond@imes. mother was the primary caretaker for the
child at the time and the other respondent wasipals present in her home about half the time.
Although he was not often alone with the baby, ldeparticipate in caring for the children and was
a person responsible for the children. The medestimony was that the baby had suffered two or
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more episodes ofseizure like events which would not normally occusuch a young and non-
mobile baby. The damage to the child’s skull aralrbwould have had to be caused by significant
force. The respondents did not rebut the primeefease. First the medical experts said that their
explanations — that the child had slipped out oifhdant swing inches to the floor or that another
child had stuck the baby with a “super soaker” wgten — would not explain the severe injuries.
The respondents also argued that other peopledrad &r the child. The lower court found that
both grandmothers who had cared for the child atespoints were credible in their denials of
injuring or seeing injuries to the baby. A thiedative, who was known to behave violently toward
his own child had once been alone with the childdmly for about 10 minutes and the child did not
appear harmed in any way afterwards. The respasdeplanations were inadequate and
“extremely suspect” . They did not rebut the resaipase.

Matter of Ni'Kia C., 118 AD3d 515 (F! Dept. 2014) father abused his son and derivatively
neglected his daughter. The 16 month old sorehaginsverse fracture of his femur bone which
would not occur except by a caretaker’s acts. 8tigef was the caretaker at the time. The father
could offer no credible or reasonable explanatarttie child’s fractured leg bone. In fact heddlil
to testify and therefore a negative inference ctdirawn. Further the child also had a burn on
his cheek which is likely to result in permanerdrsing. The father claimed that the burn occurred
when the child feel asleep on a frozen packageedtithat the father had put on the child’s cheek
to treat a bruise. The father had not sought naétlieatment for the burn. This is a failure of a
minimum degree of care

Matter of Jaylin C., 118 AD3d 872 (2¢ Dept. 2014) -four month old was in thecare of the
father and the paternal grandmother when she wagybt to the hospital with a swelling above her
ear. The child was diagnosed with cephalohematomdea small subdural hematoma - a prima
facie case of abuse was not established, Thegoetits own expert testified that the injury could
have been caused by a fall of a couple of feet artard surface. There was no discoloration with
the swelling, the child was not in pain and waslisigiand happy.

Matter of Stephen Daniel A. 122 AD3d 834 (2 Dept. 2014) -mother abused her child. ACS
proved a prima facie case of abuse. The one nadtbaby’s injuries could not be explained by
the mother’s claim that an older sibling had draptiee baby. The mother failed to offer any
reasonable and adequate explanation for the chilpliges.

2015

Matter of Bentleigh O., 125 AD3d 1402 (4 Dept. 2015) -abuse and neglect adjudication against
a mother. The child had multiple rib fracturepaatially collapsed lung, eye and ear injuries.oTw
treating physicians described the child’s extensimeaccidental injuries and there was evidence
that the mother had twice forcibly squeezed th&lshchest. The mother failed to testify which
allows the strongest possible inference against her
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Matter of Vivienne Bobbi-Hadiva S., 126 AD3d 5451¢! Dept. 2015) - father and mother were
severely abusive, abusive and neglectful of them®th old infant. The baby had 4 fractured ribs,
a fractured collarbone, a fractured femur and stdddhematomas. The medical experts indicted
these injuries resulted from being squeezed, shakdmpossibly thrown and were not accidental.
The parents were unable to explain the injurigse mother worked and the father was the primary
caretaker of the baby. The father had previopld guilty to manslaughter for recklessly killing
his 2 month old son under similar circumstancd#is child had needed emergency assistance
twice in her 3 month life and when she appearduatgic and was vomiting while under the sole
care of the father. The mother knew of the fathprior manslaughter conviction. She also knew
he was convicted or a violent assault and of pgrghe therefore knew him to be violent and a liar.
She did nothing to reevaluate his role as caretakier baby when this child needed medical
assistance twice while he was the sole careta®&lee was reckless and allowed these injuries to
occur to her baby.

Matter of Kaiyeem C., 126 AD3d 528 (% Dept. 2015) - child sustained burns to both of her feet.
The medical expert testified that the burns wemaérsion burns and had not been sustained
accidently. The burns could not have happenelddmiay the mother claimed.

Matter of Angelica A., 126 AD3d 965 (% Dept. 2015) parents failed to rebut their culpability
for abuse given the medical evidence that the hiltguries were inconsistent with the parents’
explanations. The lower court found the medicstineony credible and not the parents’ testimony.

Matter of Natalie AA., 130 AD3d 50 (3' Dept. 2015) veversed a neglect, abuse and severe
abuse adjudication against a Clinton County fatfietwo children in a significant case involving
the current hotly debated issue of the reliabdityhe medical evidence of abusive head trauma
(F/K/A “shaken baby syndrome”) The youngest chddd week old infant, arrived at the hospital
flaccid and blue and with seizure activity. Shd babdural hematomas, subarachnoid and retinal
hemorrhages in one eye and intraventricular blegdirhe treating physicians diagnosed abusive
head trauma. DSS failed to prove by a preponderahthe evidence that the father had abused
and neglected the baby.

The father was a pediatric nurse who had soleafatee child when he said the child began to go
limp and turn blue and he brought her to the hatpitle denied being upset with the child, shaking
her, throwing her or doing anything to harm hérhe parents did indicate that the child had colic.
The treating physicians testified at length abbatuarious tests performed on the child and the
significance of them and that the child showed xter@al signs of trauma but was diagnosed with
traumatic brain injury. The DSS also offered tipgn@n of a specialist in child abuse pediatrics
who had not directly treated the baby but opined the infant’s injuries were most likely abusive
head trauma given that no other explanation ofrtjueies had been offered. This witness testified
that there had been shaking of the child at a mimm

The father offered the testimony of a child neuggdowho diagnosed the child has having a venous
thrombosis (‘a blood clot) which had led to theeldiag that had resulted in the seizures and the
retinal hemorrhaging. These two non treating etspessentially disagreed as to the reasonableness
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of the conclusion that an infant could be determhittehave been shaken based on the combination
of retinal hemorrhages, bleeding near the brainbaaoh swelling when there were no signs of
external trauma like broken bones, neck injuriebrarses. The DSS expert did admit that the
father did not possess the social risk factors commith non accidental trauma — except for one —
that the baby was a fussy baby. The DSS expeifigdshat this risk factor was the most
important one. ( the social risk factors beingeduncated parents, parental history of substance
abuse, parental depression or ADD, an unwantechpray, a nonbiological or unmarried father, a
premature child, a child with special needs, a rohlkl, a twin) The experts disagreed about the
guestion of and the significance of the child hgwnfever after hospitalization. They disagreed on
the significance of the location of the brain blawith the father’'s expert claiming that the blood
was not in a location one would expect for traumatjury as opposed to a clotting disorder. They
also disagreed on the significance of the factttrababy had hemorrhaging in only one retina as
well as the existence and significance of the babyng an elevated white cell count.

The Appellate Court reviewed all the evidence dladgal great weight on the fact that the baby did
not suffer any external trauma such as broken bonasck injuries and that she had only a one
sided retinal hemorrhage. Also the father wasoéegsional pediatric nurse and showed none of
the characteristics of a perpetrator of abusivellieama. He had consistently denied any
mishandling of the baby. The fact that the balag Yussy is not meaningful as many fussy babies
are not physically abused. Brain swelling is tgbwith abusive head trauma but this child did not
have brain swelling. (the three symptoms usuatgddor abusive head trauma are subdural
hematoma, retinal hemorrhaging and brain swellirigg one sided retinal hemorrhaging could be
due to the subdural hematoma and not the resalabiisive trauma which would normally result in
both eyes having retinal hemorrhaging. DSS h#abbshed a prima facie cases, the father’s
expert offered a reasonable and persuasive acobhotv the baby’s symptoms could be better
supported by the diagnosis of venous thrombosislm@buts the prima facie case.

Matter of Julian P., 129 AD3d 1222 (8 Dept. 2015) -a custodial grandmother had abused and
neglected her grandchildren - the youngest cthielh one year old had a fractured right thigh bone,
fractures to the left shin bone, the left wrist dinéd ribs on both sides in various stages of imegli
and all would have occurred within the time frarmes the children had been placed with the
grandmother. The baby did not have brittle basease. (osteogenesis imperfecta) The medical
proof showed that the baby had been injured iniplalinstances of nonaccidental and significant
trauma. No treatment was sought until the finattiure of the thigh bone. The children had been
cared for by the grandmother, the mother and théhens boyfriend. The mother’s boyfriend pled
guilty to criminal charges that he broke the clsltiigh and some of her ribs. The baby would
have been in pain, crying and there would have bBeatling and impeded mobility. Any caretaker
would have known that the baby had been injure@. diter children also described many acts of
physical and mental abuse and neglect that thedgrather and mother had inflicted in the month
since the placement with the grandmother. --ument was made that the grandmother worked
full time and that the boyfriend had injured thépand that the injuries were not noticed by the
grandmother. - boyfriend’s plea did not establisit he had caused all the injuries but in any even
the grandmother, as custodian, was aware or sthawie been aware that the child was being
mistreated.
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Matter of Richard S., 130 AD3d 630 (% Dept. 2015)-Although DSS had established a prima
facie case of abuse, the respondent mother, fatilegrandmother presented sufficient proof to
rebut the allegations of abuse. Defense expentaged proof that the boy’s perforated bowel and
fractures to his left leg, and left arm and bruises/ not have been intentionally inflicted by the
respondents. However the proof did establishttiatespondents medically neglected the child by
failing to seek timely medical attention for thaldls injuries.

Matter of Ashlyn Q., 130 AD3d 1166 (3 Dept. 2015) -motherand her fiancé physically abused
and neglected her then 6 month old daughter. Thg affered a fracture of her left arm while in
the care of the mother and her fiancé. The 6 molathvas taken to the emergency room after the
mother noticed that the child was unable to useah@rproperly and had woken up in the middle of
the night crying. The board certified pediatrici@ho examined the baby at the hospital testified
that the mother offered no explanation and furthat the child was incapable of inflicting such an
injury on herself, that the injury was likely noratental. The doctor opined that the injury
occurred between 1 and 4 am that day when she euag bared for by the mother and the fiance.
The fracture was a recent one and the mother hédhéo that the baby was acting normally at 1AM
when she was fed.

The fiancé’s mother testified that her son had bkadthat 3 months earlier he had shook and
thrown the then 3 month old baby when the baby dook stop crying. The caseworker also
testified that the fiancé had told the police thathad shaken the baby before and that the mother
also told the caseworker that she knew her fiaackéshaken the baby before. This prior incident
had resulted in the mother, the fiancé’s motherthediancé agreeing that he was not to care for
the baby alone. The fiancé did acknowledge sevecalents of violent outbursts directed at his
son, his son’s mother, and his own mother. Hia awther testified that she was afraid of him.
The only explanation for the broken arm offeredtoy respondents was that the fiancé’s mother
could have done it when she cared for the chilehduhe day prior to the hospital visit. The lower
court credited the fiancé’s mother’s denial of that

Matter of Kaylene H., 133 AD3d 477 (¥ Dept. 2015) severe abuse findings regarding a
mother. The medical testimony established thatadrikee mother’s children sustained a fractured
leg and fractured vertebrae that would not haveliwed absent abuse and that required spinal
surgery. The mother offered only implausible anceasonable explanations.

Matter of Zarhianna K., 133 AD3d 1368 (4" Dept. 2015) -an abuse matter where DSS
established a prima facie case that the child hadies that would not ordinarily occur absent
abuse and the father was the caretaker at the tifie father failed to rebut the presumption.

Matter of Miquel G., 134 AD3d 711 (29 Dept. 2015) -although ACS proved a prima facie of
abuse against the mother, the mother’s expert gsteaccessfully rebutted the case - child suffered
an injury that would not ordinarily occur absentsaaf abuse but the mother’s expert opined that
the child was injured at a time when the child wasin the exclusive care of the mother. Also the
expert testified that the injuries could have haygaefrom “alternate mechanisms”.
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Matter of Nyheem E., 134 AD3d 517 f1Dept. 2015) - mother’s seven week old infant suffered
multiple fractures to his ribs, his left leg, and &kull and had retinal hemorrhages to both hesey
These injuries would be the result of non acciddrama that ordinarily would not occur absent
acts of the parents who were the only caretakdrs.riother failed to obtain medical treatment for
the child in a prompt manner even thought she cseddthe child was in pain and was twitching.
There was no requirement that ACS needed to pteatattwas the mother or the father who
inflicted the injuries or even if they had both dso. The mother’s attempt to blame the 3 year
old for inflicting the injuries was insufficientbettal to the prima facie case of severe abuse.

Matter of Nabel C., 134 AD3d 504 (%t Dept. 2015) - mother and father and a grandmother
abused their 7 week old infant. The baby hadeathifeatening condition as the infant had an opiate
overdose of morphine, heroin and codeine. The babg with the mother and the grandmother
and the father visited frequently. The three eihthwere responsible for the baby’s care in the days
before the child overdosed. The forensic toxicstogestified that it was not possible to determine
exactly when the child would have been exposetidmpiates, correct to make an adjudication
against all three of the caretakers. None of thematted the evidence that the child’s exposure to
the drugs occurred at a time when they were natetaker nor did any respondent offer any
explanation as to how the child would have ingesiteddrugs.
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